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RE: Communication from the Bulgarian Government concerning the case of Penchevi v.
Bulgaria (Application no. 77818/12)

The violations established in the case of Penchevi v. Bulgaria concern the two applicants’
right under Article 8 of the Convention. The finding of a violation is premised on a
comprehensive analysis of the facts of the case in the light of the best interest of the child.
The Court established violations of Article 8 ECHR in particular due to (1) the well
established case-law of the Supreme Court, according to which permission for a child’s
unlimited travel abroad with one parent only could not be granted. This was because, as a
matter of principle, that could never be in the best interest of the child, given that the
requesting parent could take him or her to a place of high risk, and thus endanger his or her
well-being while depriving the State of the possibility to protect the child; and (2) the fact
that the court proceedings deciding on the second applicant’s travel lasted too long (§ 69
and § 75 of the judgment).

The question whether by way of the interpretative decision no. 1/2016 of the Supreme Court
of Cassation and the ensuing case-law these two concerns have been eliminated should be
viewed in the light of the principal position that the State must ensure such organisation of
its judicial system that complies with the State’s international obligations and commitments.
Thus, the assessment of the general measures prescribed in this judgment involves an
assessment of the conduct of the respective authorities, including legislative and judicial
ones. Article 6(1) ECHR requires States parties to the Convention to organise their judicial
systems in such a way as to allow courts to comply with every single requirement of Article
6, including to guarantee the right to a fair trial within a reasonable time for protection

against unjustified interference in the right to a private and family life.

As the Government indicates in its Action Plan of 17 August 2020, the Supreme Court of
Cassation stipulates in its interpretative decision no. 1/2016 that ,,[G]ranting a permission
for a child’s travel abroad in cases where one of the parents does not consent to it, only for

a certain period of time, to a particular country or to countries whose range is definable or
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for an unlimited number of trips, over a certain period of time, but also to certain countries,

should be based on a comprehensive and in-depth review [...]*

In this way the deficiencies in the case-law established in the judgment of Penchevi v.
Bulgaria, namely that a permission for unlimited travel with one parent only is inadmissible
have not been overcome. Even where in the course of the trial proceedings a complete lack
of interest on the part of one of the parents has been established, or that the single reason
for the dispute in question is a conflict between the parents and not the interests of the child,
pursuant to interpretative decision no. 1/2016 the court may not substitute the consent for a
travel for a definable period of time, e.g. by the time the child turns full age, or the other

parent gets out of prison or returns to the country.

The second issue that interpretative decision no. 1/2016 raises is the requirement for a
,,comprehensive and in-depth review of the specific family situation and each of the factors
of a physical, emotional, psychological, material and medical nature, including a reasonable
and balanced assessment of the interests of each of the parties and given the rule that in all

decisions concerning children, their interests must be of paramount importance.

That a comprehensive and in-depth analysis of the facts and circumstances of the case
viewed in the light of the best interests of the child is required is unquestionable. However,
pushed to the brim, this requirement set forth by interpretative decision no. 1/2016 has been
the reason why the proceedings under Article 127a of the Family Code go on for years,
provided they take place at two instances only. A consistent case-law has been established
to review the best interest of the child on the basis of facts and circumstances presented and
collected ex officio by the court, including by the very last hearing before the regional court
(oxpexHUs cba). In practice this means that the regional court examines anew witnesses,
requires new social reports, commissions ex officio a judicial psychological expert
assessment of the condition of the child, collects evidence about the income of the parties

etc.

The information from the Sofia City Court mentioned in the communication of the
Government concerning the workload of the court and the limited number of judges
reviewing such cases is correct but fails to shed light over the situation as a whole. Due to

the insufficient number of judges and court rooms, the first hearing is usually scheduled



from 10 to 12 months after the case has been received from the lower instance court (Sofia
District Court, Coduiicku paitonen cba). As a general rule the Sofia City Court fails to
comply with its obligation under Article 267 of the Civil Procedure Code to rule in the
preparatory hearing on admission of the evidence cited by the parties and to assess whether
examination of expert and other witnesses is required. Prior to holding the first hearing of

the case the Sofia City Court fails to specify to the parties that they should appear in court

so that their oral explanations may be heard (the law does not provide for such a requirement

for the parties to attend the first hearing); the Sofia City Court further fails to specify that it

requires ex officio an expert witness assessment and does not instruct the parties that they

should transfer the respective deposit; finally the Sofia City Court fails to request in advance

social reports about the well being of the child from the respective social services in the
domicile of the parents. All these issues are dealt with during the first hearing of the case,

which results in postponing the case by yet another six or nine months.

Thus, in addition to the technical barriers for reviewing cases concerning children’s interests
within a reasonable time, for which barriers the Government is responsible since it has failed
to organsie the judicial system in a manner that guarantees children’s rights, the negligence
of children’s rights by representatives of the judiciary and in particular judges from the

Sofia City Court is added.

And finally, the conclusion of the Government in its Action Plan does not correspond to its
statements in sections 3 c) and d) above. The legislative amendments proposed by judges
from the Sofia City Court on 19 January 2016 have not yet been formulated by the
Government and submitted for review in Parliament. The problem communicated by the
judges from the Sofia City Court in their letter of 7 May 2020 has not been resolved and the
Government does not comment on possible ways or time limits to address it. The position
of the judges from the Sofia City Court that rapid proceedings should be resumed for cases
under Article 127a of the Family Code has not been addressed at governmental or

parliamentary level either.
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Ilpoexm ACF 59/16.10.2019 ,, Meoicoynapoonume npasosauwgumnu cmandapmu na gpoxyc“ Pabomum 3aedno 3a no-npuobuasawa Espona

IF'PAXKIAHCKHA IOTrOBOP

Huec, 06-01-2020 r., B rp. Codust Mexny Donganus bharapckn agBokatu 3a mpaBaTa Ha
"oBeKa, Che cefamuie rp. Copus 1000, o6muna Cpenewn, yn. “I'en. Mocud I'ypko” Ne 49, Bx.
A, EUK no BYJICTAT 831917492, NpEeCTaBNABAHA OT Huiasina MapkoBa, oT efHa cTpaHa,
Hapryana Bb3JIOKUTEJL u

Cogus Huxonopa PasGoiinukosa, ETH 7202186933, n.x. Ne 645248667, u3n. Ha 23.05.2014 .
or MBP rp. Codus, nocrosuen anpec: rp. Codus, o6n Cronuuna, paiion LleHTsbp,
yn.”3arope”10, er.l, an.5, napuyana M3IMBJHUTEJ or Jpyra CTpaHa, C€ CKJIIOYHM TO3M
AOTOBOP, C KOMTO CTpaHUTE MOCTUIHAXA CHIIIACHE 33 CICSIHOTO:

1. 3a HyxauTe Ha npPOEKT ,,MeXIyHApPOAHHTE IPABO3ALUTHM CTaHAapTd Ha QoKyc*,
¢unancupan B pamkute Ha OOHA AKTMBHH IPaXKIaHH bwarapus (Active Citizens Fund) ¢
(unancoBa moakpena, npegocraBena ot Mcnanaus, Jluxrenmainy u Hopserus no nunus na
DuHAHCOBYA MeXaHW3bM Ha EBponeiickoTo NMKOHOMHYECKO npocrpancteo (EUIT) 2014-2021
T. 1o noropop 3a ¢unancupane Ne ACF 59/16.10.2019 r., Bb3JIOXKHTEJISIT Bosnara, a
M3IIbJIHUTEJIST npuema ja 6b1e eKCIePT U 3a LEIUTE Ha NPOEKTa Jia U3roTBs, KOraTo
¥ 6'bJie BB3JI0XKEHO CTaHOBHMINA 10 KoMuTeTa Ha Mpunuctpure.

2. BB3JIOXKHUTEJIT ce 3anbnxkasa qa 3amiama va U3IMTBJIHATEJIS crnopen 0100peHus
or Oneparopa Gro/keT U Cllejl NPEACTABSHE Ha NEKIapalys 3a OTPaGOTEHO BpeMe mpe3
Mecella, BB3HATpaK/JEeHHe B pasMep Ha JIEBOBATA PABHOCTOMHOCT (MO LEHTpaIHUA Kypc Ha
BHB 1 eBpo/1,95583 nB.) Ha 40,00 eBpo (ueTupaeceT eBpo) mwin 78,23 nesa (cenempaecer u
OCEM JIeBa U 23 CT.) Ha Yac, KaTo Ta3M CyMa BKIJIFOYBA OCUTYPOBKM M JAaHDBLM 33 CMETKA Ha
BB3JIOXKUTEJIS u U3ITBJIHUTEJIS.

3. MBIIBJIHUTEJISAT ce 3anb/kaBa 1a U3BHPIIBA BB3I0KEHATA pabota B neproga ot 06-01-
2020 r. mo 15.10.2022 .

4. IlpaBoTo Ha COGCTBEHOCT, BKJIOYUTEIHO NpaBaTa Ha WHTEJEKTyallHa M HWHAYCTpHajHA
COBCTBEHOCT BBPXY pe3yaratute oT IlpoekTta, DOKIamuTe U JPYr'¥ JOKYMEHTH, CBBP3aHH C
Hero, Be3HUKBAT 32 Bb3JIOKUTEJIAL.

5. U3IbJHUTEJIAT nonssa undpactpykrypara Ha Bh3JIOKUTEJIS.

IIpoexmvm e punancupan 6 pamxume na Pond AxmueHu epadicoanu Bvnzapus ¢ punancosa nodxpena, npedocmasena om Henandus,
Jluxmenwaiin u Hopeezus no nunus na @unancoeus mexanuzom na EMIT 2014-20212. Ocnosnama yen Ha npoexma e nooobpseane Ha
NpUAzanemo Ha MedcoyHapoonume cmarnoapmu 3a npaéama na uoeexa. To3u dokymenm e cvsdaden c @unancoeama nodkpena na
ono ,, Axkmuenu epasicoanu Bvnzapus no dunancosus mexanuzom na EHIT 2014-20212. Lanama omzosoprocm 3a cvovpoicanuemo
Ha OOKymenma ce Hocu om ondayus ,, Bvneapcku adeoxamu 3a npasama Ha Yosexa '’ u npu HUKAKEU 0bCcmosmencmea He modice 0a ce
npuema, 4e mosu OuKymenm ompasasa ouyuaniomo cmarosuwe na Punancosus mexanuzom na EHUIT 2014-20212 u Onepamopa na
Qono ,, Akmuenu epaxcoanu Boneapus “



6. U3IMIBJIHUTEJIAT usnsinsiBa AeiiHocTTa cv chobpasHo noaydenn ot BB3JIOKUTEJISA
yKazaHwusl.

7. Pesynrarute OT HeffHOCTTa B W3MBJIHEHWE HA TPaXIAHCKUS JOrOBOP MNPUHAIIEKAT Ha
Bb3JIOKHUTEJISL.

8. M3NBIHEHHETO HAa BB3IOKEHHUTE JeifHocTH e ObAe OOBBP3aHO C AHTAKUPAHETO C
OMNPEJeNICHO KOJIMYECTBO pabOTHM JHHW/4acoBe U IIe ObJe OTYMTAHO C JeKiapaius 3a
0TpabOTEHOTO BpeMe, KaTo U3IIAIaHeTo Ha Bh3HATPaXKIeHHE L€ Gbe NPONOPLHOHATHO Ha
OTpabOTEHOTO BpeMe.

9. Pasxonure 3a BB3HArpaXKIEHMs HA JIMIETO CHOTBETCTBAT Ha OOMYalHATA MONMTHKA Ha
Bb3JIOXUTEJIS. ;

KbM oHE3M OTHOINEHMS MEXIY CTpaHHUTE, KOUTO HE Ca YPEIeHH U3PUYHO C J0roBopa, e Obaar
' MpMJIaraHyd pasnopel0uTe Ha 3akoHA 3a 3aIbJDKEHUATA W JIOTOBOPHMTE M APYruTe JeicTBAlly
rpakIaHCKH 3aKOHH B CTpaHaTa.

To3u morosop e cheraBeH B [Ba eHOOOpa3Hu ex3eMiniapa — 1o eaut 3a Bh3JIOXKHUTEJIS u 3a
N3IIBJIHUTEJIS.

BB3JIOKUTEL: / M3ITbJTHATE:

]
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Obpasey

OEKNAPALINA 3A OTPABOTEHO BPEME

HaumeHoBaHue Ha
beHeduuuenta/MaprHbopa

doHaaums Bbnrapcku aABoKaTy 3a npaBaTa Ha YoBeka

BxopsAw, Homep Ha npoekTa

ACF 59/16.10.2019

HaumeHoBaHue Ha npoekKTa

MexayHapogHUTe NpaBoO3aLLUTHU CTaHAAPTU Ha OKYC

Tpute umeHa Ha AuueTo

Codusa Hukonoa PasboiiHukoBa

Mosuuua/v B npoekTa

ekcrnepT

Mepuop Ha oTunTaHe

01-09-2020 o 30-09-2020

Yacose no ApyrY | yYacose apyru
npoektu Ha ®oHA| peitHocTH (M3BBH
fdata AKTUBHU ®oHa AKTUBHU
OnucaHue Ha U3BbpPLLUEHUTE AeHHOCTU NO rpaik,qauu rpaxaaHu
npoekra Bbarapus Bbarapus)

MNsroTeBsiHe Ha cTaHOBULLE MO LEM0TO
1.9.2020 2 MeHyeBm cpely Bvnrapus (no. 77818/12) 0 0

Ao Komuteta Ha MuHUCTpUTE.

M3roTBsiHe Ha cTaHoBULLE MO AEeSI0TO
2.9.2020 2 MeHuesn cpewly Bbnrapus (no. 77818/12) 0 0

fo Komuteta Ha MuHUCTpUTE.

M3roTBsiHe Ha cTaHOBULLE NO 4eSI0TO
3.9.2020 2 MNenyeBu cpely Bvnrapus (no. 77818/12) 0 0

o Komuteta Ha MuHuCTpuUTE.
4.9.2020 0 0 0
5.9.2020 0 0 0
6.9.2020 0 0 0
7.9.2020 0 0 0

MN3roTBsiHe Ha cTaHOBULLE NO 4EN0TO
8.9.2020 8 MeHyesm cpelyy Bvnrapus (no. 77818/12) 0 0

Ao Komuteta Ha MUHUCTpUTE.

M3roTesHe Ha cTaHOBMULLE MO AeNoTo

NMeHyeBu cpelly benrapus (no. 77818/12)
9.9.2020 1 A0 KomureTta Ha MuHMCTpUTE. 0 0

Ha 9.09.2020 npeacTaBu cTaHOBMLLE

OTHOCHO NpeAnpueTuTe 1 NNaHupaHy ot

NpaBUTENCTBOTO MEPKW.
10.9.2020 0 0 0
11.9.2020 0 1 0
12.9.2020 0 0 0
13.9.2020 0 0 0
14.9.2020 0 0 0
15.9.2020 0 0 0
16.9.2020 0 2 0
17.9.2020 0 2 0
18.9.202C 0 0 0
19.9.2020 0 0 0
20.9.2020 0 0 0
21.9.2020 0 0 0
22.9.2020 0 0 0
23.9.2020 0 0 0
24.9.2020 0 0 0
25.9.2020 0 0 0




26.9.2020 0 0 O
27.9.2020 0 : 0
28.9.2020 0 G 0
29.9.2020 0 g 0
30.9.2020 0 : 0
| 06u10 no Apyru
npoekty oHa 05“-}'0 Aapyru
AeUHoCTH
AKTUBHU rpakpaaHu
yacose — : i
sk 0.625 -
2.50

0610 oTpaboTeHu AHU 3a nepuoga

B TOBA YUC/NO pa3npeneneHune Ha OTPBGOTEHMTE AHU NO NPOEKTa NO NO3ULIUU U NPOEKTHU p,eﬁuocm:

06wo aHM

[obposoneH

B T.M.

TPYA

Mo3uuua / MpoeKkTtHa geitHocT

Mons, nocoveme Ha omdeneH ped ompabomeHume OHU 3a Mepuoda o 6CAKA eOHA NMO3UYUSA U MPOEKMHA
deliHocm , 8 mo8a 4ucs10 Kakea yacm om ompabomeHume OHuU ca do6poeonerH mpyd. Mpu Heobxodumocm

ebsedeme donvaHumenHu pedose. O6wuam 6poli Ha dHume, paznpedeneHu no deliHocmu cnedsa da

cbomeemcmeaa Ha momarna 8 KosoHa "B"

1.88

0.3125

Excnept/ IV. lNpoekTHa feiHocT: M3rotesiHe Ha CTaHOBULLA

B TOBa YUCNO pa3npeneneHune Ha OTpaGOTEHMTe AHW NO APYrU NPOEKTU B pamKute Ha PoHaa:

0610 aHU

HaumeHnoBanue u Bx. N2 Ha apyr/u npoekT/u no ®oHA AKTUBHM rpaXaaHu

Bbarapus

Mons, nocoveme Ha omdeneH ped ompabomeHume OHU 1o 8ceku eduH omdeneH npoekm. Obuuam bpoli Ha
dHume, pasnpedesneHu Mo npoekmu csedsa 0a CboOM8semcmea Ha Momasna 8 KosaoHa "F"

Oara:

Moanuc Ha nuueTo:

EdekTnBHa npaBHa noMoL 3a 6exaHLm n MurpaiTi B Bbnrapus ACF 39 EUM
0.625 2014-2021
30.9.2020 Yrebpaun: QunaHa Mapkosa | : / /,/

(3a mexknapupaHuTe Yacose Mo NpoeKTa)

/.)

Mo3uuua: Pbrosoguten npoeKI ‘
o { N | /
/

¥
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MexnyHapoHHUTe MPaBO3AIMUTHH CTAHAAPTH HA HOKYC Pa6oTuM 3aexHo 3a mo-npro6biasama Espora

KOHCTATHUHBEH INIPOTOKOJ

Huec, 30-10-2020 r., 06-01-2020 r. ponmamnus ,,brIrapcku aqBoKaTH 3a MpaBaTa Ha YOBEKa™
npue or Codus HuxomoBa Pa30oifHHKOBa H3TOTBEHOTO CTAHOBHINE MO JeI0TO IleHueBH
cpemty bearapus (no. 77818/12) mo Komutera Ha MEHUCTpPHTE MO MPOEKT paboTa MO MPOEKT
ACF/59 “MexnynapoqauTe MpaBO3alIATHH CTaHAApTH Ha (okyc”, dDHHAHCHpaH OT (OH.
»~AKTUBHE rpaxaanu bearapus“ (Active Citizens Fund) mo ®unancosus Mexanuzsm (OM)
Ha EBpomneiickoro mxoHOMmYecko mpoctpaHcTBo 2014-2021 r. PabGorata e m3BbplIeHa U
npueTa 6€3 Bh3pakeHHU.

" Mzpwppmuenara paboTa 3a H3roTBsIHE HA CTaHOBHINE 110 JienoTo IlenueBn cpemy brarapus (no.
77818/12) mo Komurera Ha MUHHCTPUTE IO HMPOEKT B pasMep Ha 12,5 waca m 2.5 yaca
nobposoiier Tpyx Mecer 09-2020 r.

@onpanus ,brearapcku amBokaTH 3a TpaBaTa Ha YOBeKa“ ciieABa Ja H3ILIATH

BB3HArpaKAeHUE B pazMep Ha 977.91 neBa (IEBETCTOTHH CEAEMAECET U celleM JjieBa u 91 crT.)
JeBa.

30-10-2020 .
rp. Codus N

|

ey /| ) |/ TIIPEJIAJL: Ap )
(meuar) (/

IIpoexm ,, MesxcOyHapoOHume npago3awumnu Cmanoapmu Ha Qoxkyc “Qunancupan 6 pamrkume Ha PoHO
Axmuenu epaxcoanu bvnzapus (Active Citizens Fund) ¢ punancosa nookpena, npeoocmagena om Hcnanous,
Juxmenwaiin u Hopgezust no nunus na Qunarcosus mexanusvm na EUIT 2014-2021e. Ocnosnama yen Ha
npoexkma e no00OPABAHE HA NPUNAZAHEMO HA MEXCOYHAPOOHUME CIAHOApmU 34 Npagama Ha Y08eKa



